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BEFORE THE PANCHAYAT ELECTION TRIBUNAL ,SONITPUR 
AT TEZPUR 

 
Misc. (Election) Case NO.         :-     45 of 2013. 

 
Present      : Mridul Kumar Kalita, AJS 

District  Judge, Sonitpur 
Tezpur 

Parties  :- Md. Rafikul Islam, 
S/O Khalilur Rahman, 
resident of Alisinga Uriamguri, 
Dist. Sonitpur, Assam. 

  -vs- 
 
 

1. 
 
(i) 

State of Assam, represented 
by  the  
State Election Commission, 
Assam Panchayat, Assam.   

(ii) The Deputy Commissioner 
Sonitpur, Assam. 

(iii) District Election Officer, 
Sonitpur, Assam. 
 

 

2.  
 

Sri Niharendra Rai, 
S/O Late Noni Gopal Rai, 
resident of village Alisinga 
Uriamguri, Mouza- 
Mahabhairab, PO Panchmile, 
Dist. Sonitpur, Assam.  
  
 

 

3. Sri Nripen Das, 
S/O Late Rajendra Das 
resident of village Purani 
Alimur, Mouza- Mahabhairab, 
PO Panchmile, 
Dist. Sonitpur, Assam. 
 

Counsel for the Petitioner : Sri S. Borthakur, Advocate. 
 

Counsel for Opposite Parties : Sri K.K. Sarma, Govt. Pleader. 
(for OP No.1(i) to (iii)  
Sri P. Ch. Sarmah, Advocate 
(for OP No. 2 and 3) 
  

Date of hearing  : 25/02/2016 
 

Date of Judgment  : 18/03/2016. 
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J U D G M E N T 
 

1.   This case was registered on filing of an application 

under Section 129 (b) read with section 127 of the Assam Panchayat 

Act, 1994 for directing re-counting of votes polled in as well as for 

setting aside the result wherein Sri Niharandra Roy i.e Opposite Party 

No. 2 was declared as winning candidate for the post of Anchalik 

member of No. 4 Gabharu Anchalik Panchayat from No.3 Panchmile 

Goan Panchayat.  

 

2.    The case of the petitioner, in brief, is as follows:-   

  (i)  The petitioner is a citizen of India and was eligible for 

contesting election and filed his nomination as a candidate AIUDF for 

No. 4 Gabharu Anchalik Panchayat from No.3 Panchmile Goan 

Panchayat for the post of Anchalik member in the just concluded 

Panchayat election. The respondent Nos. 2 and 3 of this case also 

contested the said election for the same.   

 

 (ii)  The counting of votes was done, on 15-02-2013, in Darrang 

College, in presence of candidates and counting agents of the respective 

parties.  

 

 (iii) As per the averments made in the election petition, by the 

petitioner, once counting was over, the petitioner was verbally declared 

to be winner as Anchalik Panchayat member of No. 4 Gabharu Anchalik 

Panchayat from No.3 Panchmile Goan Panchayat by the Officer in-

charge of the Counting Hall. He got 2163 valid votes in his favour. 

However, as the result was later notified and published that it was utter 

horror to the petitioner that the respondent No. 2 was declared to have 

won the seat of Anchalik Panchayat member. The total numbers of vote 

in favour of the petitioner was shown to be only 2159 instead of 2163. 

  

(iv) When the petitioner went to see all the ballot papers of 

votes cast in favour of the respondent No.1 it was refused and he was 

shown only the cancelled votes. There it was found that many valid 

votes were cast in his favour, so the petitioner asked for explanation for 
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the said anomalies, but no explanation was given. Petitioner lodged his 

protest before the Deputy Commissioner, Sonitpur, Tezpur and prayed 

for recounting. Though the learned Deputy Commissioner assured the 

petitioner but when the petitioner went to the counting hall again he 

was told by the official that the recounting was not possible as the result 

was declared by the State Election Commission. The petitioner on 15-

02-2013 complained of the said anomalies to the District Election 

Officer, Sonitpur, Assam but he did not receive any reply.     

   

 (v) The petitioner has alleged that his valid votes were cancelled 

without any basis and therefore recounting is necessary. The petitioner 

has also stated that he secured 2163 valid votes and not 2159 as shown 

in the Election result. He has also stated that most of the votes which 

were cancelled were actually validly tendered in favour of the petitioner.  

 

    Under the aforesaid circumstances, the petitioner has 

challenged the result declared by the Returning Officer on 15-02-13.  

 

3.   The Opposite Party No. 1(ii) for self and on behalf of 

respondent No. 1(i) AND 1(iii)  contested this case by filing joint written 

objection, whereas, the OP No. 2 and 3 have filed written statement 

separately.       

 

4.  The petitioner, in support of the averments made by him, in 

his petition, adduced evidence of 2 (two) witnesses namely, Md. Rafikul 

Islam, i.e. the petitioner himself, as PW 1 and one Maswoodur Rahman 

Choudhury as PW 2. He also exhibited 7 (seven) documents namely, 

Return of Election, Form No. XXX (C) dated 15-02-2013 as Ext. 1, 

complain letter dated 15-02-2013 as Ext. 2, RTI application dated 04-

03-2013 as Ext. 3, Postal receipt as Ext.4, Letters from State Public 

Information Officer, Tezpur to the Additional D.C., Planning and 

Development, Tezpur as Ext. 5 and 6 and Pass for counting agent as 

Ext. 7.    
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5.      The Opposite Parties have not adduced evidence of any 

witness 

 

6.   The point to be determined in this case is:-  

“Whether, in the election to the post of 

member of No. 4 Gabharu Anchalik 

Panchayat from No.3 Panchmile Goan 

Panchayat during counting of votes done, 

on 15-02-13, in presence of candidates and 

counting agents of the respective parties, 

petitioner  Md. Rafikul Islam,  got  2163 of 

valid votes instead of 2159 valid votes and 

whether this case is fit case for directing 

recounting for votes polled in the said 

Election?   

 

7.  I have perused the averments made in election petition filed 

by the petitioner, the objection filed by the contesting Opposite Parties 

as well as the evidence on record. I have also heard the learned 

counsels for both the parties.  

 

8.  Let me now look into the evidence adduced by the petitioner 

in support of his case regarding anomaly for recounting of votes. The 

petitioner adduced evidence of two witnesses namely, Md. Rafikul Islam, 

i.e. the petitioner himself, as PW 1 and one Maswoodur Rahman 

Choudhury as PW 2. The petitioner as PW 1 in his evidence on affidavit 

has reiterated the facts which he has stated in his election petition. The 

crux of the evidence in his affidavit is that counting of votes for election 

to the post of member of No. 4 Gabharu Anchalik Panchayat from No.3 

Panchmile Goan Panchayat was held in Darrang College on 14-02-2013. 

It is stated by the PW 1 that after the counting was over he was 

declared as a winning candidate by the Officer-in-charge of the counting 

hall. He was told to have secured a total of 2163 votes, however, when 

the result was notified and published on 15.02.2013 the respondent No. 

2 Sri Niharendra Rai was declared to have won the seat. It is also stated 

that total numbers of votes polled in favour of the petitioner was shown 
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to be only 2159 instead of 2163. It is also stated that about 200 votes 

were cancelled and when the petitioner wanted to see the ballot papers 

of the votes casted in favour of the respondent No. 2, it was refused. 

PW 1 has also stated that he lodged a complaint before the Deputy 

Commissioner, Sonitpur and the Deputy Commissioner assured him he 

would look into the matter but when the petitioner went to the counting 

hall he was told that as the result has already been declared, recounting 

can only be done under direction of appropriate Court of law. PW 1 also 

stated that he wrote complaint to the District Election Officer, Sonitpur 

on 15-2-2013 but he did not receive any reply back from the said 

Officer. Thereafter, on 4-3-2013 the petitioner applied under the 

provision of RTI from State Public Information Officer. PW 1 has stated 

that most of votes which were shown to be cancelled are valid tender 

votes and most of them were casted in his favour. He has stated that 

the lackadaisical manner in which the counting Officer did their job in 

the counting hall cast a serious doubt on their partiality. The P.W-1 

exhibited Return of Election, Form No. XXX (C) dated 15-02-2013 as Ext. 

1, complain letter dated 15-02-2013 as Ext. 2, RTI application dated 04-

03-2013 as Ext. 3, Postal receipt as Ext.4, Letters from State Public 

Information Officer, Tezpur to the Additional D.C., Planning and 

Development, Tezpur as Ext. 5 and 6 and Pass for counting agent as 

Ext. 7. 

 

9.  During cross-examination, PW 1 has stated that the counting 

of votes started at 9 AM in the morning on 14-02-2013 and the result 

was declared at about 4 AM on 15-2-2013. He has also stated that he 

and two counting agents were present in the counting hall all alone. He 

has also stated that the names of his counting agents are Maswoodur 

Rahman Choudhury and Inamul Haque. He has also stated that when 

the Officer-In-Charge verbally told him that he won the election, his two 

election agents were present there. He has also stated that Ext. 7 is the 

pass for counting agent, issued in the name of Maswoodur Rahman 

Choudhury. He has also stated that he has not submitted rough papers 

maintained by election agents for counting the number of voters who 

casted their votes. He was asked several suggestive questions by the 
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Learned Counsel for the respondent which were answer in negative by 

him. 

 

10. PW 2, Maswoodur Rahman Choudhury has stated in his 

evidence on affidavit that he was counting agent of 20/11 Haleswar ZPC 

No.3 Panchmile Goan Panchayat in last Panchayat election. He exhibited 

his pass as counting agent as Ext. 7. He has also stated that the Officer-

In-Charge of the counting hall declared Rafikul Islam as winner having 

secured a total No. of 2163 valid votes, however, later on, when the 

result was notified and published respondent No. 3 Sri Niharendra Rai 

was declared as of winner. 

 

11. During his cross-examination, he has stated that he was 

counting agent of one Anarkali Begum of AIUDF who contested from 

No. 3 Panchmile,  Halewsar ZPC. He has also stated that he do not 

know the name of the counting agents of petitioner Rafikul Isalm. He 

has also stated that he do not know how many votes were received by 

Anarkali Begum of whom he was the counting agent. He was also asked 

many suggestive question which were answered in negative by him. 

 

12. It would not be out of context to quote the observations of 

Hon’ble Supreme Court of India in “Mahendra Pal -vs- Shri Ram 

Dass Malanger and Ors” reported in (2002) 3 SCC 457, wherein, 

while reiterating the principles on which recounting can be ordered, the 

Apex Court  has observed as follows: 

“The law on this aspect is well settled. While 

dealing with similar contention, this Court in R. 

Narayanan v. MANU/SC/0351/1979: S. Semmalai 

and Ors.  [1980] 1 SCR 571 held that election, 

being a technical matter, the authorities choose 

experienced persons to do the counting and took 

every possible care to see that the members of the 

staff do not commit any error. Moreover, the relief 

of re-counting cannot be accepted merely on the 

possibility of there being an error. The Court 
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observed, "it is well settled that such allegations 

must not only be clearly made but also proved by 

cogent evidence." The Court also held that the 

margin by which the appellant succeeded was very 

narrow. This was undoubtedly an important factor 

to be considered but would not by itself vitiate the 

counting of votes or justify re-counting by the 

court. Thereafter the Court referred to earlier 

decisions and held (in para-26 thus:-- 

"The court would be justified in ordering re-count 

of the ballot papers only where: 

(1) The election petition contains an adequate 

statement of all the material facts on which the 

allegations of irregularity or illegality in counting 

are founded; 

(2) On the basis of evidence adduced such 

allegations are prima facie established, affording a 

good ground for believing that there has been a 

mistake in counting; and 

(3) The court trying the petition is prima facie 

satisfied that the making of such an order is 

imperatively necessary to decide the dispute and 

to on complete and effectual justice between the 

parties." 

In “Anup Phukan -Vs- Ishyam Mewara and Ors” reported in 

1998(3) GLT 178 Hon’ble Gauhati High Court, while reiterating the 

principles, laid down by various decisions of the Apex Court, on which 

recounting can be ordered, has observed as follows: 

“The law on the point of recount has by now been 

well settled by the Apex Court by series of decision 

from which the following principles are culled out: 

i) a recount is not granted as of right but on 

evidence of good grounds, or pleadings that there 
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has been an error on the part of the Returning 

Officer in improper rejection of valid votes or 

improper reception of invalid votes, the Petitioner 

is to prima facie establish that the errors are of 

such magnitude that the result of the election so 

far as it relates to the elected candidate is 

materially affected; 

ii) secrecy of ballot is sacrosanct and should not 

be allowed to be violated on frivolous vague and 

indefinite. Before inspection is allowed, the 

allegations made against the elected candidate, 

must be clear and specific supported by adequate 

statement of material facts; 

iii) the Court must be prima facie satisfied that the 

order to grant prayer for inspection it is necessary 

and imperative to do full justice between the 

parties; 

iv) the direction conferred on the Court should not 

be exercised in such a way as to enable the 

Petitioner to indulge in a wrong inquiry with a 

view to fish out materials for declaring the 

election void.” 

From above, it becomes clear that adequate statement of all the 

material facts, on which the allegations of irregularity or illegality in 

counting are based, has to be there in the election petition itself. In the 

instant case, the only allegation is that the election result was declared 

by the Officer-In-Charge of counting hall in the counting hall itself. 

Learned Counsel for the respondent has argued that the Officer-In-

charge of the counting hall is not supposed to declare the election result 

and same has to be declared only by the Deputy Commissioner after 

completion of the counting process. Learned Counsel for the respondent 

has also submitted that apart from mere allegation that election result  

were declared by the counting Officer no other materials has been 

produced by the petitioner to doubt the genuineness or propriety the 

counting process. In the instant case the petitioner has failed to 

adequately state all the material facts, on which the allegations of 

irregularity or illegality in counting is based, in his election petition.  The 

submission made by Learned Counsel for the respondents that the 

counting officer has no business to declare the election result cannot be 
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ignored. It is the duty of the Deputy Commissioner, u/s 44(7) of the 

Assam Panchayat (Constitution) Rules 1995 to declare the election result 

in the proper format, which he appears to have done. On perusal of 

Exhibit 1, that is the result sheet in Form XXX[C], it appears that 

petitioner got 2159 valid votes whereas the respondent No.2 got 2163 

valid votes. Mere allegation that the counting officer declared the 

petitioner as a winning candidate is not enough, as per the principle laid 

down by the Apex Court as discussed herein before, to justify 

interference by this election Tribunal and order recounting of votes. 

Further, the allegation that some ballot papers were improperly accepted 

in favour of the respondent and those which were in his favour were 

illegally and improperly rejected also could not be proved by adducing 

any reliable evidence by the petitioner. It also appears that the 

petitioner has failed to adduce evidence of his own counting agents. The 

PW 2, whom he stated to be his counting agent, appears to be agent 

one as Anarkali Begum as has been proved by Ext. 7 as well as the 

testimony of PW 2 himself. Making a sweeping remark of impropriety 

and irregularity in counting process without any credible evidence to 

prove the same, does not justify interference by this Election Tribunal. 

Similarly narrow margin of votes by which respondent No.2 won the 

election in itself can not be a justifiable ground for ordering recounting 

unless prima facie case of erroneous counting is established by the 

petitioner. In this case, it is stated by the petitioner that he had two 

election agents inside the counting hall, however no counting sheet, or 

notebook any other document maintained by the counting agents have 

been produced before this tribunal to even doubt that the result 

declared by the returning officer was at variance with what was found 

by the counting agents of the petitioners during the counting process 

inside the counting hall. The petitioner, in this case, adduced evidence of 

PW 2, who was the election agent of one Anarkali Begum who even do 

not know how many votes were polled in favour of Anarkali Begum, 

whom he represented as election agent in the counting hall. Therefore, 

his testimony do not inspire confidence of this Tribunal. It is for the 

election petitioner to prima facie establish all the allegations made by 

him in the election petition, he cannot be allowed, in absence of any 
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specific allegation of irregularity, to indulge in casual inquiry with a view 

to fish out materials for declaring the election void. On the basis of the 

general statements and allegations of the petitioner without any prima 

facie material to substantiate the said allegation, the election process 

cannot be interfered with and recounting of Votes cannot be ordered. In 

the considered opinion of this Tribunal, the present election petitioner 

has failed to establish the allegations leveled in his election petition by 

adducing cogent evidence. 

13.  For the reasons stated hereinabove, the election petition filed 

by the present election petitioner is dismissed on contest with cost. The 

cost shall be realised from the security deposit of Rs 2000/- submitted 

by the election petitioner as per Rule 54 of the Panchayat (Constitution) 

Rules 1995 read with section 117(1) of the Representation of the 

People’s Act 1951. 

   Given under my hand and seal of this court on this the 18th 

day of March, 2016.  

 

 

 

 

                   (M.K. Kalita) 
              District Judge, 
            Sonitpur,Tezpur.
  

 
 
Dictated and corrected by me. 
 
 
 
 
 
  (M.K. Kalita) 
District Judge, 
Sonitpur, Tezpur. 
  
 
Typed by me. 

(R. Hazarika),steno  
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